
Ask HR Knowledge 
 

Dear HR Knowledge, is it okay to terminate an employee on FMLA leave? 
 
Terminating employees is never easy. Terminating employees while they’re on leave can 
lead to retaliation and wrongful termination claims if not done correctly and only in 
narrow situations where the employer has a legitimate business reason for doing so. A 
case between Akima Infrastructure Services and one of its employees demonstrated that 
employers do have the right to terminate employees on FMLA leave if there is a legitimate 
business reason to do so and the termination does not interfere with an employee’s rights 
under FMLA. 
 
Background 
In late 2014, Akima hired an employee, Sarah Rodriguez, who requested a leave of 
absence in June 2015 due to her pregnancy. The company granted her leave beginning 
in June. However, by the end of September, it had decided to eliminate Rodriguez’s 
position for a number of reasons. One reason was that the company was anticipating a 
severe drop in revenue and therefore decided to eliminate Rodriguez’s position and divide 
her role between her manager and another employee. When Akima contacted Rodriguez 
at home to end her employment, Rodriguez sued, claiming she had the right to return to 
work because her position was protected under the FMLA. 
 
What happened? 
The court ruled in favor of Akima, on the basis that FMLA leave doesn’t create a greater 
right to a position reinstatement than the employee would receive if she had not taken 
the leave. Akima had documented everything, including the reasons for termination. Its 
legitimate, well-documented reasons for eliminating Rodriguez's position clearly 
demonstrated that she would still have been terminated even if she had not taken FMLA 
leave. 
 
Takeaway for employers 
Document. Document. Document. Akima was able to prove that it was justified in 
terminating Rodriguez by documenting the company’s legitimate business reasons for 
doing so. It’s a best practice to document everything you do involving a termination in 
case of legal action taken against you. We also recommend reviewing your current FMLA 
and leave policies to better inform your employees of their rights and your expectations 
during their leave. If you have questions or need additional guidance on FMLA leave, 
please contact us. 
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Founded in 2001, HR Knowledge, Inc. is a privately funded company providing integrated 
outsourced HR services tailored to our clients' needs. Our full array of offerings includes 
managed payroll, employee benefits administration, and HR consulting and support 
services, such as training, compliance, custom-built software solutions, and Hiring 
Process Management™, our comprehensive recruitment service that takes you from 
finding to onboarding new talent. Our major markets are fast-growing small- and 
medium-sized businesses, many of which are venture-capital-backed; foreign companies 
expanding into the states; and charter schools. Partnering with HR Knowledge can reduce 
your administrative costs, minimize your legal risk, help you find and develop talent, and 
alleviate the HR burden so that you can focus on your core business. 

This content is provided with the understanding that HR Knowledge is not rendering legal 
advice. While every effort is made to provide current information, the law changes 
regularly and laws may vary depending on the state or municipality. The material is made 
available for informational purposes only and is not a substitute for legal advice or your 
professional judgment. You should review applicable laws in your jurisdiction and consult 
experienced counsel for legal advice. If you have any questions regarding this blog, please 
contact HR Knowledge at 508.339.1300 or email us. 
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