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Dear HR Knowledge: We offered our employee the paperwork to take FMLA and 
they declined; can an employee decline to use FMLA? 
 
Often an employer’s desire to make their employees happy outweighs their desire to follow the letter of the law. 
The simple answer is No, an employee cannot decline to use FMLA. As the employer, you must require 
adherence to FMLA regulations and apply the leave as mandated. 
 
The Family Medical Leave Act (FMLA) guarantees certain employees up to 12 workweeks of job-protected 
unpaid leave each year. FMLA leave typically covers time away from work for the following reasons: 
 

• birth of a child and to care for the newborn child; 
• placement of a child for adoption or foster care and to care for the newly placed child; 
• care for a family member with a serious health condition; 
• care for the employee’s own serious health condition; and 
• certain military-related reasons.  

 
FMLA regulations require an employer to designate a leave as FMLA leave within 5 business days of learning of 
the qualified reason. Failure to do so may result in FMLA interference or a denial claim, both of which can lead 
to fines or a court case, which can be costly. It is also important to realize that you are not permitted to allow 
an employee to simply take paid time off or vacation in lieu of starting the FMLA leave clock even if that is the 
employee’s request. Paid time off is not an acceptable replacement for FMLA if the employee is eligible for 
FMLA. 
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Under FMLA regulations, an employee cannot decline FMLA leave to save that time for future use. If a qualified 
leave presents itself, it must be treated as such and the employee does not have the right to decline that leave. 

 

 
The People Simplifying HR  
For almost twenty years, HR Knowledge has made it our mission to demystify the complex and daunting 

process of HR management. We do more than just provide the level of service and technology you’d expect 

from an industry leader. We combine unparalleled passion for service with our decades of HR, payroll, and 

benefits experience to provide our clients with personalized and actionable advice that is second—to—none. 

From managed payroll to employee benefits to HR support, we can help your organization thrive, grow, and 

reduce operating costs—no matter what industry you serve. Whether you’re interested in our Full-Service 

solution or just need your employee handbook written, HR Knowledge can help you minimize risk while staying 

on top of compliance regulations. The bottom line? We’re not just another cloud-based technology company 

that also does HR, #WeAreHR. 
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